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HUD’s New Method For
Inspections
By Adolfo Briceno

In August 2019,
the US Department
of Housing and Urban Development
(HUD), announced
that it would start a
new approach to overhaul their current
inspection system which has been on the
books for 20 years.
The new method that HUD will implement is called Notice of Demonstration to
Assess the National Standards for the
Physical Inspection of Real Estate
(NSPIRE) and Associated Protocols.
“The inspection process we’ve relied
upon for so many years often doesn’t
reflect the actual housing conditions being endured by the families we support,”
said HUD Secretary Ben Carson. “Today,
we take another important step in our top
-to-bottom review of this inspection system so that we can be sure that the
housing taxpayers subsidize is healthy
and safe for the millions of families we
serve.”
This new NSPIRE method will be tested in the next following weeks. During
this time is estimated that some 4,500
buildings will be tested under this new
method. The public will be able to leave
their comments also during this testing
period. A mix of buildings will be inspected including HUD owned and operated
units, Public Housing Authorities (PHA)
and private landlords who receive a
HUD’s subsidy.
The idea behind testing the new
method is to refine the process and ensure all mechanisms are in place to facilitate the transition to a nationwide implementation. The demonstration will also
serve as the precursor of any required
rule making.
The details of what this new method
of inspection entails are not completely
clear, but one of the new components is
that owners will receive only 15 days of
notice before the annual inspection takes

place. In the current system, this notice
could be extended to four months. This
amount of time allows certain public housing authorities and private property owners
to undertake cosmetic “just-in-time” repairs
to their properties rather than adopting
year-round maintenance practices.
"It's become painfully clear to us that
too many public housing authorities and
private landlords whom we contract with
were using the weeks before their inspection to make quick fixes, essentially gaming the system," said HUD Secretary Ben
Carson. "The action we take today is part
of a broader review of our inspections so
we can be true to the promise of providing
housing that's decent, safe and healthy to
the millions of families we serve."
HUD's Real Estate Assessment Center
(REAC) is responsible for inspecting properties owned and operated by approximately
3,700 local public housing authorities nationwide. In addition, REAC-contracted
inspectors evaluate approximately 23,000
privately owned apartment buildings. Combined, approximately 96 percent of these
properties pass their inspections.

Can A Landlord Ask For
Immigration Documents?
By Adolfo
Briceno
There
are instances
where
there is a
reasonable expectation
to show immigration documents before
receiving a benefit or a document issued
by a government agency. The examples
that typically come to mind are asking for a
driver’s license, or trying to board a plane
with an international destination.
A landlord does not provide neither of
the services mentioned above so can he
ask for immigration documents before approving an application to provide housing?
According to the guidance established by
the Housing and Urban Development

agency (HUD), the answer is yes as long as they are consistent in asking these documents to all potential applicants.
This is what the guidance says. “Landlords are allowed
to request documentation and conduct inquiries to determine whether a potential renter meets the criteria for rental
so long as this same procedure is applied to all renters.
Landlords should remember that their policies must be
consistent and if they ask information from one person or
group, they must ask the same information from all applicants and tenants.”
HUD also understands that the ability to pay rent may
not necessarily be connected to one’s immigration status
so it is important to also look into the details of the case to
try to determine why the national origin of the individual is
relevant in the housing provider’s decision.
Can the landlord report an individual to Immigration authorities?
The Fair Housing act makes it illegal to coerce, intimidate,
threaten, or interfere with a person’s right to access to
housing.
If the landlord makes the vocal threat that he or she is
going to report a tenant to the immigration authorities after
this individual has said that he will file a HUD complaint or
already filed one, this act could be considered retaliatory
and a potential violation of the Fair Housing Act.
If you or someone you know comes in contact with ICE
after filing a HUD complaint, the recommendation is to
mention this fact to Immigration Enforcement agents as
they are supposed to follow a specific procedure established by their agency.
Remember that National Origin is a protected category
under the Fair Housing Act. Examples of what this type of
discrimination include are: refusing to rent to someone because he or she does not speak English o speaks it with
heavy accent; steering someone to another neighborhood
or a specific part of the complex because the person was
born outside the United States or was born in the country
but belongs to a certain ethnicity or ancestry; failing to provide a certain amenity or service because the tenant was
born in another country.

HUD: Disparate Impact Cases
By Adolfo Briceno

In early August 2019, the Housing and Urban Development
Agency (HUD), proposed new rules for Fair Housing complaints
that involve cases filed under the disparate impact theory.
The disparate impact theory establishes that a policy or practice by an apartment complex or individual homeowner, even if
applied evenly across the board, can have a disproportionate
negative effect on a protected category under the Fair Housing
Act.
A typical example are female victims of domestic violence. If
the complex’s or landlord’s policy is to have a zero tolerance for
criminal activity, women who suffer domestic violence at the
hands of husbands or boyfriends, for example, they could be
evicted if the landlord exercises this zero tolerance policy. The
argument could be made that this zero tolerance policy for criminal activity will disproportionately affect females who suffer domestic violence. A similar reasoning could also be presented in
policies that involve the applicant’s criminal history. Since people
of color like Hispanics and African-Americans are incarcerated at
higher rates that their population percentages, a blanket policy
rejecting any applicant for any criminal record could disproportionately affect these two communities.

The new HUD proposed rules are as follow. In cases where
the complaint has been filed under the disparate impact theory,
five elements have to be fulfilled.
1) That the challenged policy or practice is arbitrary, artificial
and unnecessary to achieve a valid interest or legitimate objective such as a practical business, profit, policy consideration or
requirement of law.
2) That there is a robust causal link between the challenged
policy or practice and a disparate impact on members of a protected class that shows the specific practice is the direct cause
of the discriminatory effect.
3) That the alleged disparity caused by the policy or practice
has an adverse effect on members of a protected class.
4) That the alleged disparity caused by the policy or practice
is significant.
5) That there is a direct link between the disparate impact
and the complainant party’s alleged injury.
Also, HUD is proposing several potential defenses to these
complaints filed under the disparate impact theory.
The respondent’s discretion is severely limited by a third
party such as a government agency or law or a court
order.
The cause of the discriminatory effect is a model used by
the respondent.
In these cases where the defense is that a model used is
the one to blame, the respondent can show the following:
The inputs used in the model are not substitutes or close
proxies for protected classes under the Fair Housing
Act.
The model is produced, maintained and or distributed by a
recognized third party that determines industry standards and respondent is using it as intended.
The model is empirically derived and uses a sound algorithm that does not uses any factors or inputs that
could be considered proxies for protected classes under the Fair Housing Act.
Even after all these considerations have bee satisfied, the
burden is on the complainant to show that there is a policy or
practice that will have a less discriminatory effect without imposing greater costs for the defendant.
The rules that HUD proposed are in a comment period that
will end in late October, 2019. After this period, HUD has to
determine what edits if any, this proposal will sustain before the
rules stay in place.

